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MCMILLIN, CJ., FOR THE COURT:
11. The motion for rehearing is denied. The originad opinion is withdrawn, and this opinion is
subgtituted.  After pleading guilty to two counts of uttering a forgery in the Circuit Court of Pearl River
County without an accompanying sentence recommendation fromthe State, Darrell Swindlewas sentenced

to two consecutive terms of fifteen years each, with five years suspended. Swindle subsequently filed a



motion for post-conviction relief contending that the sentence was unreasonably harsh under the factua
circumstances of the case and that he received ineffective assstance of counsel. We conclude that, asto
the guilty pleasthemselves, Swindle has shown no entitlement to relief but that, asto the sentencesimposed,
therewerefundamenta defectsin the procedure that could and should have been raised by defense counsel
and which may, therefore, entitle Swindle to relief. We, therefore, reverse the summary denia of post-
conviction relief and remand this cause for further proceedings consstent with the terms of this opinion.

l.
Discussion of Rdevant Facts

12. Swindle wasindicted for issuing two checks on the account of one SheliaJ. Odom when he knew,
in fact, that the signatures affixed to the two checks were not those of Ms. Odom. One check wasissued
to Bill’s Quick Stop in the amount of $49.82 and the other was issued to Wa-Mart in the amount of
$588.41. According to the indictments, both of the checks were fraudulently issued by Swindle on the
same day.

13.  After Swindleagreed to plead guilty to both countswithout arecommendation asto sentencefrom
the prosecution, the trid court deferred sentencing for four days. At the sentencing hearing, the only
presentation by the defense was Swindl€' s own assertion to the court that “I’ve had a drug problem for
awhile” and that, but for that problem, “1 probably wouldn’t be standing here right now.”

14. The court offered the opportunity for any victims of the crimesto comeforward and spesk, but no
one presented themsdlves. Instead, the prosecution indicated that one victim — Shelia Odom — hed filed

awritten victim’simpact Satement.



5. It was at that point that the trial court sentenced Swindle to two terms of fifteen years each, with
the sentences to run consecutively, then added that “[t]he last five years of that sentence will be served on
post-release supervison.. .. .”

T6. No appea was taken from the judgment of sentence; however, gpproximately eight months after
the sentence was pronounced, Swindle filed a pro se motion for post-conviction relief. Having reviewed
the contents of Swindle’'s motion and supporting brief, this Court concludesthat afair interpretation of the
issues raised in this proceeding are as follows:

(&) In determining an appropriate sentence, thetria court improperly relied on information
in Odom'’ s victim impact statement that was objectionable as being outsde the intended scope of such a
statement, and the improper information was highly inflammatory in nature. Asaresult, Swindle contends
that his sentence was unconscionably harshin light of the nature of the crimes themsdlves.

(b) The proper statutory procedure for introduction of a victim impact statement wasnot
followed, thereby depriving Swindle of the opportunity to rebut damaging and false information contained
therein.

(c) Thetrid court relied on evidence of a prior crimina conviction to justify the length of
sentence when, in fact, Swindle had been acquitted of the aleged prior crime.

(d) Swindle received ineffective assistance of counsel because of trid counsd’ sfailureto
object to the improper victim impact statement or to provide competent evidence to contradict the trid
court’s erroneous understanding of Swindl€' s prior crimind record.
q7. For reasonswe will proceed to explain, this Court concludes that issues (a) through (¢), insofar as
they condtitute adirect atack on the length of the sentence imposed on Swindle, are not properly before

the Court since dl of them could have been raised in a direct apped from the judgment of sentence.



However, the Court further finds that, in the context of the effectiveness of Swindl€ s representation by
counsd as to the sentencing phase only of these two pless, thereis, at the least, sufficient indication of
Swindl€ sright to relief that an evidentiary hearing on the merits of his complaints should be conducted.

.
Failureto Take aDirect Appea from the Judgment of Sentence

118. The law is clear that, even when a defendant pleads guilty to the crimeitsdf, if heis aggrieved as
to the sentenceimposed by thetria court for any reason cognizable under the law, the defendant isentitled
to have the sentence reviewed by adirect appeal. Campbell v. State, 743 So. 2d 1050, 1052 (15) (Miss.
Ct. App. 1999). All of the complaintsraised by Swindle directly relating to the manner in which he was
sentenced existed immediately at the conclusion of the sentencing hearing and were, thus, appropriate
matters for a direct apped. The Missssppi Uniform Pogt-Conviction Collaterd Relief Act specificdly
provides that
[d]irect apped shdl be the principa means of reviewing dl crimina convictions and
sentences, and the purpose of thischapter isto provide prisonerswith aprocedure, limited
in nature, to review those objections, defenses, claims, questions, issues or errors which
inpractical redity could not be or should not have been raised at trid or on direct appeal.
Miss. Code Ann. 8 99-39-3(2) (Supp. 2003) (emphasis supplied).
T9. This Court is satisfied that each of Swindl€' s direct complaints regarding the manner in which he
was sentenced could and should have been the subject of adirect appeal, and for hisfailure to take such
an gpped, we conclude that those issues are barred from consideration in this post-conviction relief

proceeding. Miss. Code Ann. § 99-39-21(1) (Supp. 2003)

I11.
Ineffective Assstance of Counsd



110. Nevertheless, different consderations arise when those same complaints in regard to Swindle's
sentencing are viewed in light of his additional complaint that he was denied effective representation of
counsd, at least during the sentencing phase of the circuit court proceedings. Such clams are subjected
to a well-established two-prong test in which it must be shown that the defendant's performance was
defident and that the deficiency substantidly deprived the defendant of a far trid. Strickland v.
Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984).

f11.  Lookinga Swindl€ sdissatisfaction with the manner inwhich hewas sentenced from the standpoint
of whether he was effectively represented by counsd, we must () examine the various complaints raised
by Swindle, (b) determine whether they would appear to have merit, and (¢) consider whether defense
counsd, in a reasonably vigorous defense of his client’s rights, ought to have raised the issues
contemporaneoudy, and, if S0, (d) whether it is reasonable to conclude that a different result would, indl
probability, have been obtained had he doneso. Wewill, therefore, proceed to consider the variousissues
in that context.

A.
The Contents of the Impact Statement

712.  One of the principa purposesof the victim impact atement is*to provide information to the court
about thedirect impact of thecrimeonthevictim.. .. ” in order to better aid thetria court inimposing “just
punishment.” Miss. Code Ann. § 99-19-153 (Rev. 2000). To that end, the relevant statute permits such
a satement from the victim that is intended to provide “information about the financid, emotiond and
physica effects of the crime onthevictim . . . and . . . the circumstances surrounding the crime and the

manner inwhich it wasperpetrated.” Miss. Code Ann. 8 99-19-155(b) (Rev. 2000) (emphasissupplied).



113. Asan gpparent safeguard againgt the improper use of avictim impact Satement, the law requires
that the statement be submitted at least forty-eight hoursin advance of the sentencing date to the defendant
and to the defendant’ s counsdl. Miss. Code Ann. § 99-19-159(1) (Rev. 2000).

714. Inthis case there was no victim impact statement from either of the business entities where the
checks were wrongfully negotiated by Swindle. Rather, the only victim impact Satement was by Shdia
Odom, on whose account the checkswerewritten. 1n keeping within the confines of the statute, therefore,
it would appear appropriate only for Odom to inform the court of the financia, emotiona and physica
effects on her of having two forged checks issued on her bank account. Instead, the victim impact
datement recited asfact anumber of alegations concerning threats of desth or physical harm against Odom
and her family alegedly made by Swindle ten yearsbefore theforgeries occurred. Accordingto Odom's
dtatement, these threats would be carried out “if she ever had anything to do with sending him [Swindl€]
tojail.” Odom then professed to an ongoing fear for the lives of her children based on thisaleged ten year
old threat (not since renewed according to the contents of the statement) claiming that this fear arose
immediately after Swindle issued the two forged checks and, thus, exposed himsdlf to the possibility of a
jal term.

115.  This Court has serious reservations regarding the propriety of such informationin avictim impact
satement. It certainly far exceedsthe limited purposesfor which such satementsmay be offered asapart
of the sentencing process as outlined in the gpplicable atute. The Satute plainly limits the contents of the
datement to matters relating to the direct impact of the crime itsdf on the victim and does not appear to
condone the kind of open-ended accusations of other incidents of wrongful conduct by the defendant that

are contained in Odom’ s atement.



116. The contents of the statement relating to dleged threats of harm to Odom and her family were
emphasized at the sentencing hearing by the prosecuting atorney’ s remarksindicating that Odom was not
going to appear to offer her statement in person “for obvious reasons after reading the victim impact
Satement.”

117. It isunclear from the record whether the defendant and the defense counsel were furnished this
wide-ranging and potentidly inflammatory victim impact statement forty-eight hours in advance as the
gtatute required. Itisentirely clear, however, that defense counsdl did nothing to object to theintroduction
of the statement or — even assuming the propriety of such a statement — to offer any evidence to deny its
accuracy or otherwise lessen itsimpact on the court’ s ddliberation of an appropriate sentence.

118.  This Court concludes that, in these circumstances, a reasonably competent atorney would find it
necessary in the vigorous defense of his client’s rights to make some effort to exclude or, at leadt,
counteract such adamaging victim impact satement and that thefalureto do soin thiscasefalsbeow the
standard of competence required by the Strickland decison. We take note that the trid court imposed
what would appear to be an unusualy lengthy sentence on the two bad check charges where the
fraudulently issued checks totaled in the aggregate less than $700. In that circumstance, we are not
convinced that the trid court would have seen fit to impaose such severe punishment had defense counsdl
opposed the introduction of this somewhat inflammatory victim impact statement or, if that effort faled,
presented evidence tending to blunt itsimpact. See, e.g., White v. State, 742 So. 2d 1126, 1137 (146)
(Miss. 1999). For that reason, we find that, at a bare minimum, Swindle was entitled to afull evidentiary
hearing on his mation to determine whether some appropriate post-conviction relief from his judgment of

sentence wasin order. The denid of that hearing was error requiring reversal.



119. Inamoation for rehearing filed by the State, the Attorney Generd recites at some length from the
statutory declaration of purpose behind the Victim Impact Statement Act (Miss. Code Ann. § 99-19-153
(Rev. 2000)). The State then asserts that our conclusion that the Victim Impact Statement contained
information appearing to exceed the permissible boundslaid out in the statute regarding the contents of the
datement has the effect of limiting, rather than expanding, the information that the trid court may properly
consder in assessing punishment. That assertion is patently incorrect. The decision does nothing to limit
the gathering of pertinent information to be compiled into a presentence report for the tria court's
enlightenment in determining appropriate sanctions againgt a convicted defendant. The statutory scheme
giving birth to the victim impact satement makes clear that, in the norma course, the statement is but one
part of the entire presentence eval uation report to be prepared by the presentenceinvestigator. Miss. Code
Ann. § 99-19-157(1) (Rev. 2000). Whileit cannot be doubted that there are awide-ranging number of
factors that the trid court may condder in determining an gppropriate measure of punishment, the fact
remains that, under the clear pronouncements of the statute, a Victim Impact Statement can properly
provide only a specificaly limited portion of that relevant information that relates to

the financid, emotiond and physica effects of the crime on the victim and the victim's

family, and specific information about the victim, the circumstances surrounding the crime

and the manner in which it was perpetrated.
Miss. Code Ann. § 99-19-155(b) (Rev. 2000). Alleged ten year old deeth threats or threats of serious
bodily injury, by any imaginable stretch, cannot be said to fal under “the circumstances surrounding the
crime’ of issuing two forged checks drawn on the victim'’ s checking account.

B.
Improper Procedure



920. Aswehaveobserved, it isunclear from the present record whether Swindle and hisattorney were
furnished Odom’ s statement forty-eight hours in advance of the sentencing hearing as required by the
satute. Miss. Code Ann. 8 99-19-159 (1) (Rev. 2000). Asaresult, we cannot say with certainty that
aviolation occurred nor, therefore, can we assesstheimpact of such aviolation on Svindl€ scondtitutiona
right to afundamentdly fair sentencing proceeding before the trid court.

921. Because we are reversang and remanding, it is enough to observe that, a such time as the matter
of theadmissbility and effect of thisvictim impact satement arises, after remand, we would expect that the
notice requirements of the statute would be scrupuloudy followed.

C.
Congderation of Other Convictionsin Sentencing

7122.  Appaently, thetria court obtained a presentence report on Swindle beforeimposing his sentence,
That report is not a part of the record in the matter now before us. 1t cannot be doubted, however, that
the contents of that statement had substantia effect onthetria court’ s decision to impose what appearson
itsfaceto be arather savere punishment. Inthe order denying Swindl€ s post-conviction relief motion, the
trid court spoke of Swindle'scomplaint regarding the severity of his sentence by saying, “[t]hat at thetime
[of entering hispleg] the offender had arecord which made him eligibleto be sentenced pursuant to Section
99-19-83 to life without parole. . .."

723.  No other referenceto the existence of any such prior crimina record gppearsintherecord. There
was no effort to indict Swindle as an habitud offender. In hismotion, Swindle assartsthat he was actualy
acquitted of a least one prior crime by ajury inanother date. ...” Itisimpossibleto assessthe accuracy
of that alegation by Swindle because of the lack of information as to what aleged prior conviction or

convictions the tria court relied upon in its decision to impose such alengthy sentence on Swindle. Again,



we are sisfied that, if the presentence investigation revealed aleged prior crimina convictionsthat would
tend to bear on the length of sentence to be imposed, defense counsel had some obligation to investigate
the matter, epecidly in the circumstance where the defendant himsdlf was protesting thet at least one of
the dleged convictions did nat, in fact, occur.

924.  Unitil abetter record is created that includes evidence of those prior convictions gpparently relied
upon by the trid court, this Court cannot effectively evauate the truthfulness of Swindl€'s dlegation that
he was, in fact, acquitted of at least one of the relevant crimes that would otherwise have potentialy
exposed him to the possibility of alife sentence. An effective effort at representation by counsdl during the
sentencing phase would have ensured that such evidence was in the record for appropriate review.

V.
Find Condderation

125. Inits brief, the State makes the point that Swindle does not directly attack the propriety of his
fifteen year sentence on the larger check issued to Wa-Mart, but rather gppearsto limit hismotion and his
brief to aclaim that the second fifteen year sentence (running consecutively) for issuing abad check in the
gmdl amount of $49.82 was unreasonably harsh. Thus, the State argues, even were rdief to be granted,
it would be inappropriate to disturb the sentence imposed for the Wa-Mart check.

726. It istrue that litigants appearing pro se are generdly to be held to the same standard regarding
pleadings and procedure as are those appearing through counsel. Dethlefs v. Beau Maison Dev. Corp.,
511 So. 2d 112, 118 (Miss.1987). Nevertheless, appellate courts are also admonished to pay specia
attention to the pleadings of pro se litigants to discover whether, though not pled with the clarity that might
otherwise be expected, the litigant has raised issues that might have merit. Myersv. Sate, 583 So. 2d

174, 176 (Miss.1991). Inthat light, we are satisfied that Swindle's motion effectively raises ajudticiable

10



dam that, at the sentencing phase of his proceeding in the circuit court, he received ineffective assstance
of counsd that caused him to be sentenced in a more harsh manner than might otherwise have been the
case. We are further stisfied that this clam can fairly be interpreted as extending to the purported
harshness of the sentences in both of the forgery indictments, and we trest it accordingly.

V.
Conclusion

927.  For the foregoing reasons, we conclude that the trid court in this ingtance erred in dismissng
Swindl€ s motion summarily under authority of Section 99-39-11(2), solely insofar as Swindl€ s motion
adleges ineffective assstance of counsd during the sentencing phase of his proceeding in the circuit court.
128. We, therefore, reverse and remand for such further proceedings on Swindli€'s motion as are
appropriate under Section 99-39-11(3) and those following provisions of the Mississppi Uniform Post-
Conviction Relief Act that dictate the course of the proceeding when such a motion cannot properly be
summarily dismissed onitsface. Those proceedings must specificaly include the possibility, if warranted,
of vacating the origina sentences imposed in this case and recons deration of more gppropriate sentences
in light of such further considerations as may arise from the evidence produced in the course of the
proceeding on remand.

129. THE JUDGMENT OF THE CIRCUIT COURT OF PEARL RIVER COUNTY
DENYING DARRELL SWINDLE'S MOTION FOR POST-CONVICTION RELIEF 1S
REVERSED AND THIS CAUSE ISREMANDED FOR SUCH FURTHER PROCEEDINGS
UNDER THE MISSISSIPPI UNIFORM POST-CONVICTION RELIEF ACT AS ARE
CONSISTENT WITH THE TERMS OF THIS OPINION. COSTS OF THE APPEAL ARE

ASSESSED TO PEARL RIVER COUNTY.

KINGAND SOUTHWICK,P.JJ.,BRIDGES, THOMAS, LEE,IRVING,MYERS AND
CHANDLER, JJ., CONCUR. GRIFFIS, J., NOT PARTICIPATING.
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